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AND
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Def endant s.

RULI NG ON MOTI ONS TO DI SM SS

Plaintiffs in this action of first inpression chall enge the
constitutionality of the judicial rules of the Connecticut Superior
Court and state statutes providing for orders to seal Connecti cut
state court files. Plaintiffs seek injunctive relief. Before this
court are defendants' notions for dism ssal of the conplaint and
intervening conplaint. For the reasons set forth below, the court

grants defendants' Mdtions to Dismss (Docs. #10 and #22).
| . Factual Background



On February 21, 2003, plaintiff the Hartford Courant Conpany
["the Courant”] filed a conpl aint agai nst defendant Joseph
Pell egrino, the Chief Court Adm nistrator of the state courts in the
State of Connecticut ["Judge Pellegrino”]. On June 18, 2003, Anerican
Lawer Media, Inc. d/b/a the Connecticut Law Tribune ["the Law
Tribune”] filed an intervening conplaint against Judge Pellegrino and
an additional defendant, WIlliamJ. Sullivan, Chief Justice of the
Connecti cut Suprene Court ["Chief Justice Sullivan"]. Pursuant to 42
U S.C. 88 1983 and 1984, plaintiffs allege violation of their rights
under the First and Fourteenth Amendnents to the United States
Constitution and Article First 88 4, 5, 8 and 10 of the Connecti cut
Constitution resulting fromjudicial orders to seal Connecticut state
court files.

In the conplaint and intervening conplaint, plaintiffs allege
that a meno dated June 12, 2000, fromJudith Stanulis, Civil Court
Manager to Trial Court Adm nistrators and Judicial District Chief
Clerks [the "Stanulis Menp"], sets forth a practice of sealing files
according to a three tiered system As described in the Stanulis
meno, Level 1 sealing is used when a case is statutorily sealed or
seal ed upon order of the court. Court personnel my not acknow edge
t he exi stence of such cases; nor do such cases appear on the official
docket system or notions cal endar. (Intervening Conpl., Exh. B).

Level 2 sealing is used when the court orders all docunents of a file



seal ed, but permts disclosure of the docket nunber and the case
caption. Under Levels 1 and 2, the sealing orders are also under
seal . Level 3 sealing is used when the court orders that a specific
notion, docunent or pleading be sealed. Plaintiffs do not object to
Level 3 sealing.

In the conplaint and intervening conplaint, plaintiffs allege
that Levels 1 and 2 sealing practices abridge their right to access
the courts and deny plaintiffs notice and opportunity to intervene in
such cases for purposes of challenging the sealing orders. Plaintiffs
seek an order with respect to each Level 1 and Level 2 case
conpel ling defendants to provide the names and status of the parties,
t he docket nunmber of the case and the judicial district where the
case is pending, the list of every docunent in the case file, the
nature of the case, and a copy of the order pursuant to which the
case was granted either Level 1 or Level 2 sealing status.

Def endants state that in a press release dated February 3,

2003, Chief Justice Sullivan announced that a group of judges had
reviewed these sealing practices and agreed that the practice of
mai ntai ning secret files under Level 1 should be elimnated. This
matter, as well as devel opnment of specific criteria for sealing
fam |y cases, was referred to the Rules Conmttee of the Superior
Court for its consideration at the judges' annual neeting in June

2003. (Def. Pellegrino's Mem, Ex. B). At oral argunent on August 21,



2003, defendants stated that there is only one Level 1 sealed case in
the system and that all other pending cases are now Level 2 cases.
(Tr. at 12). Additionally, defendants claimthat they have provided
plaintiffs with electronic information regardi ng cases seal ed under
Level 2 which will permt plaintiffs to intervene on any notions to
seal. (Tr. at 12).

However, the Hartford Courant counters that the data concerning
the Level 2 cases only lists the name of the case and the docket
nunmber, and that it cannot ascertain whether these files are opened
or closed; or whether any sealing order was ever issued and if a
seal ing order was issued what the scope of the order was. (Tr. at 28-
29). Furthernore, the Hartford Courant clainms that the new rules
regardi ng sealing adopted by the judges in June 2003 do not affect
the 10,000 Level 2 cases currently pending. (Tr. at 32).

1. Discussion

In deciding a motion to dismss, the court nust accept al

wel | - pl eaded factual allegations as true and draw all reasonable

inferences in favor of the plaintiff. See Scheuer v. Rhodes, 416

U S. 232, 236 (1974); Easton v. Sundram 947 F.2d 1011, 1014-15 (2d
Cir. 1991), cert. denied, 504 U S. 911 (1992). A conplaint should
not be dism ssed "unless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would entitle

himto relief.” Conley v. G bson, 355 U S. 41, 45-46 (1957)(footnote




omtted). The issue on a notion to dism ss "is not whether the
plaintiff will prevail, but whether he is entitled to offer evidence

to support his clains." United States v. Yale New Haven Hosp., 727

F. Supp. 784, 786 (D. Conn. 1990) (citing Scheuer, 416 U.S. at 236).

Di scl ai ner of Power

Def endants first argue that they |acked the power and authority
to provide plaintiffs with the relief they seek. (Def. Pellegrino's
Mem at 6-7). Citing Connecticut General Statutes 8 8§ 51-5a and 51-
5(b)a, defendants assert that neither Judge Pell egrino nor Chief
Justice Sullivan in their adm nistrative capacities are enpowered by
statute to overrule or vacate sealing orders entered by the Superior
Court judges. (Def. Sullivan's Mdt. at 3-4). Their adm nistrative
duties conmprise mainly of accounting, personnel, scheduling and
record keeping for the Judicial Department. (Def. Pellegrino's Mem

at 18). Defendants nake reference to Rules Conmmittee of the Superior

Court of Connecticut v. Freedomof Information Commn, 192 Conn. 234,

245 (1984), Panmela B. v. Ment, 244 Conn. 296, 326 (1998), and

Blunent hal v. Barnes, 261 Conn. 434, 463 (2002), to support their

argument that adm nistrators' powers are defined and |imted by
statute. Thus, defendants assert, that as adm nistrators, defendants
may not amend the rules of practice and provide plaintiffs with the
relief they seek. (Def. Pellegrino's Mem at 19). Defendants note

that only through Judge Pellegrino's judicial capacity as an



Appel | ate Court judge and through Chief Justice Sullivan's judicial
capacity as a Suprene Court justice may they review or reverse any
sealing orders. (Def. Sullivan's Mdt. at 4).

In response, plaintiffs counter that defendants' disclainmer of
power argunment fails because the Level 1 and 2 files were sealed in
accordance with nmenoranda i ssued by defendants' office and that
because of the secrecy of these files, it is not known whether any
Superior Court judge ever entered any sealing order in these cases.
(Pl."s Mem at 3-5). Plaintiffs argue that defendants are the proper
parti es because defendants have the adm nistrative authority to
direct the state court clerks to disclose the dockets sheets.
(Intervening Pl."s Mem at 13).

First Amendnent

Def endants object to plaintiffs' argunment that they have a
first amendrment right to the requested docket sheets. Defendants
counter that there is no first amendnent guarantee to access certain
court records. (Defs.' Reply Br. at 2). In support, defendants cite

the case Nixon v. Warner Communi cations, Inc. 435 U. S. 589, 598

(1978), where the court held that "the right to inspect and copy
judicial records is not absolute. Every court has supervisory power

over its own records and files." In U.S. v. MVeigh, 119 F. 3d 806,

812 (10tM Cir. 1997), the court notes that "[t]here is not yet any

definitive Supreme Court ruling on whether there is a constitutional



ri ght of access to court docunents and, if so, the scope of such a
right." Defendants opine that there is no definitive case decided in
the Second Circuit. (Defs.' Reply Br. at 5). In support, defendants

cite Doe v. Connecticut Bar Examining Comm ttee, 263 Conn. 39, 66

(2003), for the proposition that the courts nust bal ance the public's
right to access the courts and the litigants' legitimte privacy
concerns.

Def endants al so object to plaintiffs' argunment because the
cases they cite involve orders and docunents in crimninal cases and
the Sixth Amendnent right to a public trial, as distinguished from
t he present case which involves civil and famly law matters. (Defs.
Reply Br. at 6). Defendants also contest the relevancy of the
plaintiffs' argunments in regard to cited "gag order" cases, noting
that plaintiffs have failed to denonstrate that the parties in the
Level 1 and 2 cases woul d speak to the press but for the sealing
orders. (Defs.' Reply Br. at 6).

A. Abstention Doctrines

Al t hough the abstention argunments are not the first objections
rai sed by defendants, the court will consider the abstention argunent
first because a decision on this issue could obviate the need to
reach the remaining issues. The court also believes that a

di scussion of the issues in the case of Rosado v. Bridgeport Roman

Catholic Diocesan Corp., 77 Conn. App. 690, 825 A 2d 153 (Conn. App.



July 1, 2003), cert. granted, - A 2d - (Conn. Sept. 18,
2003) (No. 17059) is nerited because the case is central to the
argunments of both parties in the present litigation.

| n Rosado, the New York Tines sought to inspect case files,
whi ch had been settled and withdrawn, alleging sexual abuse by
priests working for the Bridgeport Diocese. The clerk's office
refused inspection because of sealing orders that had been entered
while the cases were still pending. The New York Tinmes filed an
enmer gency petition requesting the court to vacate the sealing and
protective orders and to require the filing of discovery materials.
Fol |l owm ng recei pt of the Tinmes' application, a Superior Court judge
granted perm ssion to open a new file because the Tines represented
the public in seeking access to public records in the court's
custody. The Courant, and other newspapers, subsequently filed
motions to intervene. Upon review, the Connecticut Appellate Court
stated that when the new file was opened, "the trial court's actions
had the equivalent effect of restoring the underlying cases to the
docket." Rosado, 77 Conn. App. at 718. The Appellate Court concl uded
that the trial court |acked this authority because Conn. Gen. Stat. 8§
52-212a inposes a 120 day limt on opening final orders and that
seal ing orders do not constitute an exception. |d. At 734-735.

The parties disagree as to the relevance of the Rosado case to

the matter before this court. The Courant's petition for



certification for appeal fromthe Connecticut Appellate Court has
been granted and is limted to the following issue: Did the Appellate
Court properly conclude that the trial court inproperly granted the

application to create a new file?" Rosado v. Bridgeport Roman

Catholic Di ocesan Corp., Order, 266 Conn. 907 (Septenmber 18, 2003).

Pul | man Abst enti on

Under the Pull man abstention doctrine, if the plaintiff
contests the constitutionality of a state or local law that is
uncl ear and susceptible of a state court determ nation that nmay
either avoid of nodify the constitutional question, the federal court
may abstain until the highest court in the state resolves the state

| aw i ssue. Railroad Comm ssion of Texas v. Pullman Co., 312 U.S. 496,

501 (1941). This doctrine has been extended to § 1983 acti ons.

Harrison v. NAACP, 360 U.S. 167, 177 (1959).

Def endants maintain that the state court files involve "an
i nportant state function and a conpelling state interest.” (Def.'s
Mem at 25). Defendants also claimthat plaintiffs are aware that the
Connecticut judiciary is reviewing its rules regarding the sealing

policy! and that the State | egislature is considering new | egislation

! The court notes that the new rul es regarding the lIdentification of
Cases, Mdtion to File Record Under Seal and Lodging a Record are effective
July 1, 2003. See Connecticut Rules of Court § § 7-4A, 7-4B, and 7-4C.
Additionally new and amended rul es regardi ng A osure of Courtroomin G vil
Cases, Sealing Files or Limting D sclosure of Documents in Gvil Cases,

9



regardi ng the sealing process. (Def. Pellegrino's Mem at 27).

Relying on City of Hartford v. Chase, 942 F.2d 130, 137 (2d Cir.

1991) (Pratt, C.J. concurring), defendants also characterize sealing
court files as a matter of |ocalized concern because sealing also
entails special requirenents regardi ng mai ntenance and handl i ng of
such files.

Def endants cite the case of Kamasinski v. Walsh, No. ClV.

3: 96CV1258( AHN), 1996 W. 684420, *2 (D.Conn. Oct. 9, 1996), for the
proposition that a federal court nay abstain from determ ning the
constitutionality of a statute when the state courts are deciding
whet her to apply retroactively an amendnent to the statute. (Def.'s
Mem at 26). Appl ying this reasoning, defendants claimthe case of
Rosado, supra, may be dispositive of a central issue in this
litigation, specifically, the constitutionality of Conn. Gen. Stat.
52-212a, which provides in relevant part:

Unl ess otherw se provided by | aw and except in

such cases in which the court has continui ng

jurisdiction, a civil judgnment or decree

rendered in the Superior Court may not be

opened or set aside unless a notion to open or

set aside is filed within four nonths foll ow ng

the date on which it was rendered or passed.

One of the questions in Rosado is whether the judges of the superior

court have authority to reverse sealing orders in cases that went to

Closure of Courtroomin Family Matters and Sealing Files or Limiting
Di scl osure of Docunents in Famly Matters are effective July 1, 2003. See
Connecticut Rules of Court &8 § 11-20, 11-20A, 25-59, and 25-59A

10
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judgment, were settled or withdrawn after the four nonth period has
el apsed. (Def. Pellegrino's Mem at 28).

I n opposition, plaintiffs counter that Kamasi nski does not

apply because there is no pending state |aw issue that is subject to
review that would elimnate the federal constitutional issue. First,
plaintiffs claimthat no statute exists authorizing Level 1 filing.
(Pl."s Mem at 17). Second, while plaintiffs acknow edged that the
Connecticut judiciary has revised its rules regardi ng sealing, they
note that the amended rul es have no retroactive effect on existing
sealed files. (Pl.'"s Mem at 17-18). Third, plaintiffs do not agree
t hat Rosado is dispositive of this case because interpretation of
Conn. Gen. Stat. § 52-212a will not provide the relief which they
seek - an order to provide docket sheets for the estimted 10, 000
cases seal ed under Level 1 and Level 2. (Pl.'s Mem at 18).

In reviewing this doctrine, the court concludes that the
Pul | man abstention is inapplicable because a Connecticut Suprenme
Court ruling in Rosado will not resolve the present litigation. The
guestion for review by the Connecticut Supreme Court is limted and
t he Connecticut Suprenme Court nmay not reach the issue of when a court
has continuing jurisdiction with respect to sealing and protective
orders in place at the tinme a case is concluded or w thdrawn pursuant
to the "continuing jurisdiction" exception provided for in Conn. GCen.

Stat. 8§ 52-212a. Even if the Connecticut Suprenme Court does reach

11



that matter, the hol ding does not settle the vacatur of orders in
open Level 1 and Level 2 cases where sealing orders exist.

Younger Abstention

Next, defendants urge the court to abstain under the doctrine

enunci ated in Younger v. Harris, 401 U.S. 37 (1971), arguing that the

"principles of comty and federalismmlitate in favor of abstention"
because of the inportant state and |ocal interests, the ongoing state
proceedi ngs and the unsettl ed questions of state |aw. (Def.

Sullivan's Mem At 9). Although Younger was decided in response to an
ongoi ng state crimnal proceeding, its reasoning has been extended to

civil and admi nistrative proceedings. See Huffman v. Pursue, Ltd.,

420 U. S. 592 (1975); Juidice v. Vail, 430 U S. 327 (1977); Pennzoi

Co. v. Texaco, lnc., 481 U S. 1 (1987). In Mddlesex County Ethics

Committee v. Garden State Bar Ass'n, 457 U. S. 423, 432 (1982), the

Court established a three prong test for the determ nation of a
Younger abstention to non-crim nal proceedings: 1) whether there are
i nportant state interests at stake; 2) whether state procedures are
avai lable to the federal plaintiff to raise his federal claimin
state court; and 3) whether there are ongoi ng state proceedi ngs.

I n applying the Younger test, the parties disagree as to
whet her there are ongoi ng state proceedi ngs. At oral argunent,
def endants argued that Rosado is a pending case for Younger purposes

because any sealing order that renmins subject to reinstatenent

12



pursuant to Conn. Gen. Stat. 8§ 52-212a is an ongoi ng state proceeding
for Younger purposes. (Def.'s Mem at 31). Plaintiffs argue that

def endants have not identified a particular case in which plaintiffs
woul d intervene; plaintiffs also object to the reference of sealing
files as involving "an inportant state interest that concerns the

central sovereign functions of state government." (Pl.'s Mem at 21).

Not surprisingly, the Courant regards Rosado differently.
Plaintiffs maintain that Rosado has no applicability to the present
litigation because the issue in that case pertained to the re-opening
of closed files, not to cases in which plaintiffs had filed a notion
to intervene. (Tr. at 35). Plaintiffs also assert that the Younger
doctrine does not apply because neither the Courant nor the Law
Tri bune were parties to the Level 1 and Level 2 cases at issue. (Tr.
at 50).

In review ng the applicable | aw, Younger requires a federa
court to abstain fromenjoining a pending state proceedi ng where an
i nportant state interest is involved and the novant will have an
adequate opportunity to raise his constitutional clainms in the state
proceedi ngs. At issue here is whether the federal and state
plaintiffs should be considered the sanme for Younger purposes. In

Doran v. Salemlnn, Inc., 422 U S. 922 (1975), three corporations

that ran topless bars, operating in the sane town and represented by

13



t he same counsel, challenged a | ocal ordi nance regul ating topless
dancing. Al three corporations filed suit in federal court, and a
state crimnal prosecution was instituted agai nst one bar that
resunmed its presentation of topless dancing the day after a
prelimnary injunction was obtained. The Suprene Court held that
abstention was appropriate as to that one bar, but disagreed with the
Second Circuit "that all three plaintiffs should automatically be
thrown into the same hopper for Younger purposes ...." ld. at 928.
VWile noting that "there plainly may be sone circunmstances in which

| egal ly distinct parties are so closely related that they should all
be subject to the Younger considerations that govern one of them™
the Court concluded that the present case was not such a case. ld. at
929. "[While respondents are represented by conmon counsel, and have
simlar business activities and problens, they are apparently
unrelated in ternms of ownership, control, and management. We thus
think that each of the respondents should be placed in the position

required by our cases as if that respondent stood alone.” 1d.; see

al so beda v. Connecticut Bd. of Registration for Prof'l Eng'rs and

Land Surveyors, 570 F. Supp. 1007, 1012 (D. Conn. 1983) (exam ni ng

factors of ownershi p, management and control to determ ne that state
and federal plaintiffs' interests were sufficiently intertwined to
war r ant Younger abstention where federal plaintiff was president and

95% owner of the state court litigant, and thus a formof alter ego).

14



Furthermore, a plaintiff is no under obligation to await the
state court outconme before bringing his § 1983 federal constitutional

claims in a federal forum See Steffel v. Thonpson, 415 U.S. 452,

472-73 (1974) ("When federal clainms are prem sed on 42 U S.C. § 1983
we have not required exhaustion of state judicial or

adm ni strative remedi es, recogni zing the paranmunt role Congress has

assigned to the federal courts to protect constitutional rights.").

"[ N]owhere in the Younger line of cases is it even intimated that,

while a state prosecution is pending, a federal court, in an

appropri ate case between persons not parties to the state action, may

not address issues of federal |aw that are sinultaneously being

litigated in state court.” United States v. Conposite State Bd. of

Med. Exam ners, 656 F.2d 131, 137 (5th Cir.1981)(citations omtted).
A "plaintiff's ability to sue to vindicate his rights in federa
court is not affected by the sinmultaneous pendency of a state
prosecution agai nst soneone el se (whether or not the state defendant

is alitigant in a federal action)." Robinson v. Stovall, 646 F.2d

1087, 1090 (5th Cir. 1981).

Abstention bars relief to a federal plaintiff only in the
situation where the interests of the state defendant and the federal
plaintiff are so "intertw ned" as to be considered identical. But
neither a mere "common interest” in the outcone of federal litigation

nor a comon effort in pressing it requires abstention as to all

15



plaintiffs. Conposite State Bd. of Med. Exam ners, 656 F.2d at 137.

Appl ying the principals of the above-cited cases, this court
concl udes that the Younger doctrine is inapplicable because there is
not a strict identity of the state and federal plaintiffs. In the
state court action, the plaintiffs were the New York Tinmes and the
Hartford Courant, whereas the federal plaintiffs are the Hartford
Courant and the Connecticut Law Tribune. While each publish
newspapers and raise the same constitutional objections, they have
separate ownershi p, managenment and control. Furthernore, a ruling by
t he Connecticut Suprenme Court in the Rosado case will not provide
plaintiffs with the relief they seek in this litigation.

Burford Abstention

The Burford doctrine applies when federal court relief wll
di srupt a conplex state regulatory scheme and thwart the state's
efforts to centralize judicial review in a unified court of special

conpetence. Burford v. Sun Gl Co., 319 U S. 315 (1943)(where

adm ni strative system including discrete nmulti-level judiciary, for
the regul ation, adm nistration and conservation of Texas's oil and
natural gas industry whose inpact upon the state's econony was

undi sputed). The Court has el aborated on the Burford doctrine,
stating that a federal court nmy abstain:

(1) where there are difficult questions of
state | aw bearing on policy problens of

16



substantial public inmport whose inportance
transcends the result in the case then at
bar or (2) where the exercise of federa
review of the question in a case and in
simlar cases would be disruptive of state
efforts to establish a coherent policy
with respect to a matter of substanti al
public concern.

New Orl eans Public Service, Inc. v. Council of the City of New

Ol eans, 491 U.S. 350, 361 (1989)(citation omtted).

Def endants argue that this abstention doctrine applies because
t he Connecticut judiciary, its admnistrators and the state
| egislature, as a matter of public policy, nmust maintain a
conprehensive filing system (Def. Pellegrino's Mem at 32).
Def endants state that "[i]t is a central sovereign function of state
governnment that the state court system assume responsibility for its
own adm nistration, including the retention of custody and
jurisdiction over its files." (Def. Sullivan's Mem at 10).
Def endants claimthat the aforenmentioned new rules of court and
contenpl ated | egi sl ati on addressing the issue of sealing relate to
this function and that federal intervention is not warranted in |ight
of these efforts. (Def. Pellegrino's Mem at 32).

Plaintiffs counter that this court should not abstain because
the new rul es regardi ng sealing adopted by the judges in June 2003 do
not affect the 10,000 Level 2 cases currently pending. (Pl."s Mem at

24). Thus, retention of federal court jurisdiction will not upset a

17



conpl ex state regul atory schene.

The court agrees that the Burford abstention doctrine is
i napplicable to this litigation because the Connecticut Superior
Court rules and statutes do not conprise a conplex state regul atory

scheme. See Al abama Public Service Commin v. Southern Railway Co.,

341 U. S. 341 (1951)(abstention warranted where state conmmi ssion
required railroad to continue |ocal service despite financial |oss),
nor does it involve a procedure unique to Connecticut, such as that

involved in den 6 Assocs., Inc. v. Dedaj, 770 F. Supp. 225

(S.D.N.Y.1991) (abstenti on where renoval on diversity grounds resulted
in application of Federal Rules of Civil Procedure, which differed
substantially from New York sunmary process applicable in state court
action). The adjudication of plaintiffs' federal constitutional
claims will in no way interfere with the state regulatory system as
contenpl ated by Burford.

Rooker - Fel dnan _Abst enti on

Def endants al so urge application of this abstention doctrine,
which is invoked where the federal district court is called upon to

act as a state appellate court. See Rooker v. Fidelity Trust Co., 263

U S. 413 (1923), and D.C. Court of Appeals v. Feldman, 460 U.S. 462

(1983).
Def endants argue that the sealing orders of the Connecti cut

Superior Court judges were issued pursuant to various rules of court

18



and statutes, including those governing famly and juvenile matters,
and that the relief plaintiffs seek is the "overturning and/or
violating the orders of several judges of the Connecticut superior
court."” (Def. Pellegrino's Mem at 2). Defendants contend that the
sealing orders are subject to appellate review as set forth by
statute and rule, that plaintiffs' allegations of constitutiona
violations are "inextricably intertwined" with the state court
actions, thus the federal district court is not the appropriate forum
for such review. (Def. Pellegrino's Mem at 33-34).

Plaintiffs counter that review in the Connecticut state courts
i's not possible because the existence of Level 1 cases is secret and
only the caption nane and docket nunber is available for Level 2
cases, and that this lack of case detail precludes appealing sealing
orders, denying thema full and fair opportunity to litigate the

sealing orders. (Pl.'s Mem at 25 & 28). Thus, plaintiffs reason the

abstention doctrine under Rooker-Feldman is inapplicable here because
there are no issues in this case that are "inextricably intertw ned"

with questions already decided in a state court case. (Pl."s Mem at

28). Plaintiffs also cite Dow Jones & Co. v. Kaye, 90 F. Supp.2d 1347
(S.D. Fla. 2000), for the proposition that as non-parties, they are
not required to exhaust state renmedi es before bringing a claimin
federal court. (Intervening Pl.'s Mem at 5).

Under this doctrine, "federal district courts lack jurisdiction

19



to review state court decisions whether final or interlocutory in

nature,"” Gentner v. Shulman, 55 F.3d 87, 89 (2d Cir. 1995), and

federal review, if any, can occur only by way of a certiorari
petition to the Supreme Court. Rooker, 263 U.S. at 416. "Such
jurisdiction is |acking because within the federal system only the

Suprene Court may review a state court judgnent." Hachanovitch v.

DeBuono, 159 F.3d 687, 693 (2d Cir. 1998).
This doctrine also prohibits district court review of state
court judgnments to clains that are "inextricably intertwined" with a

state court's determ nations. Kropelnicki v. Siegel, 290 F.3d 118,

128 (2d Cir. 2002). A claimis inextricably intertwined with the
state court judgnment if "the federal claimsucceeds only to the
extent that the state court wongly decided the issues before it."

Pennzoil Co. v. Texaco, Inc., 481 U S. 1, 25 (1987)(Marshall, C. J.

concurring). "A party has no obligation to attenpt to intervene in a
state court action when it is not naned in the suit in order to

preserve its rights." U S. v. Owens, 54 F.3d 271, 274 (6" Cir

1995).

The facts of this case do not fit neatly into one of the above
descri bed abstention doctrines. Therefore, the next step is to
determ ne whether the plaintiffs have a constitutional right to the
civil docket sheets for the Level 1 and Level 2 cases and whether the

def endants have the authority and power to provide such information.

20



The public and the press have a right to attend trials in civil

matters and to inspect and copy judicial records. N xon v. WArner

Communi cations, Inc., 435 U S. 589 (1978). Public scrutiny over the

court system pronotes confidence in the fair adm nistration of
justice, as well as affording citizens a form of |egal education.

Ri chnrond Newspapers, Inc. v. Virginia, 448 U.S. 555, 572 (1980).

“[T]raditional Anglo-American jurisprudence distrusts secrecy in

judicial proceedings and favors a policy of maxi mum public access to

records of judicial tribunals." Wlson v. Science Applications

| nternational Corp., 52 Cal. App.4th 1025, 1030 (1997). The guarantee
of open public proceedings in civil trials applies to the sealing of

court docunents. Publicker Industries. Inc. v. Cohen, 733 F.2d 1059,

1070-1071 (39 Cir. 1984). The press has standing to challenge a

protective order for abuse or inpropriety. In Re Continental Illinois

Securities Litigation, 732 F.2d 1302, 1309-1310 (7tM Cir. 1984).

However, the right of access is not absolute. Press-Enterprise Co. V.

Superior Court of California for Riverside County, 478 U.S. 1, 9

(1986) .

VWile there is ample case | aw regarding the public's and the
media's rights to judicial docunents in civil matters, there is
little reported on the right of access to the court's docketing
reports. There is one reported case addressing this issue, where the

El eventh Circuit held that the mai ntenance of a dual docketing system

21



by the Mddle District of Florida was an unconstitutional
infringement on the public and press's qualified right of access to

crimnal proceedings. US. v. Valenti, 987 F.2d 708 (11th Cir. 1993),

cert. denied sub nom Tines Pub. Co. v. U.S. District Court for

Mddle District of Florida, 510 U.S. 907 (1993). Until Valenti, the

clerk mai ntained a "seal ed docket conpletely hid from public view the
occurrence of closed pretrial bench conferences and the filing of in
canera pretrial notions.” ld. at 715. After Valenti, the Mddle
District of Florida changed its docketing procedures in crimnal and
civil cases to notify the public on the public docket of in canera
proceedi ngs that had been held, and of seal ed docunents that had been

filed. U.S. v. MCorkle, 78 F.Supp.2d 1311, 1314 (M D. Fla. 1999).

The Val enti opinion does not address nor offer any guidance to the
trial court on the retrospective effect, if any, of its holding. Nor
did this court |ocate any other cases exam ning the public's right of
access to civil case detail where a dual docketing system was
mai nt ai ned.

In the present litigation, plaintiffs assert this right of
access to the aforenentioned Level 1 and Level 2 cases. If the
def endants were to disclose the requested data, they would in effect
be altering or reconsidering existing sealing orders previously
entered by other judges. Any nodification of such an order woul d

necessarily involve balancing the public's right of access to court
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records and docunents against the Level 1 and Level 2 parties' rights
to privacy and their confidence in the finality and reliability of
the adm ni stration of their cases.

The power of one judge to vacate a sealing order duly made by
another judge is limted by statute. Conn. Gen. Stat. 8§ 51-164x(a)
provi des:

Any person affected by a court order which
prohi bits any person from attendi ng any session
of court, except any session of court conducted
pursuant to section 46b-11, 46b-49, 46b-122 or
54-76h or any other provision of the general
statutes under which the court is authorized to
cl ose proceedi ngs, whether at a pretrial or
trial stage, shall have the right to the review
of such order by the filing of a petition for
review with the Appellate Court within
seventy-two hours fromthe i ssuance of such
court order.

Section 46b-11 provides for closed hearing and records in famly
relations matters? § 46b-49 provides for closed hearings on matters

i nvolving m nor children3 8 46b-122 provides for closed hearings in

2 Section 46b-11 provides: Any case which is a fanily relations natter
may be heard in chanbers or, if a jury case, in a courtroomfromwhich the
public and press have been excluded, if the judge hearing the case deternines
that the welfare of any children involved or the nature of the case so
requires. The records and other papers in any famly relations natter nay be
ordered by the court to be kept confidential and not to be open to inspection
except upon order of the court or judge thereof for cause shown.

3 Section 46b-49 provides: Wien it considers it necessary in the
interests of justice and the persons involved, the court shall, upon the
noti on of either party or of counsel for any minor children, direct the
hearing of any matter under this chapter and sections 17b-743, 17b-744,
45a- 257, 46b-1, 46b-6, 47-14g, 51-348a and 52-362 to be private. The court
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juvenile matters4 and 8 54-76h provides for private proceedings in
yout hful offender cases.® This court is not aware of any Connecti cut
statute that would permt defendants in their admnistrative
capacities to set aside an order issued by a trial court judge.
Conn. Gen. Stat. 8 51-5a sets forth the duties and powers of

the chief court admnistrator. It provides that the Chief Court
Admi ni strator:

(1) Shall be the adm nistrative director of the

judicial departnment and shall be responsible

for the efficient operation of the departnent,
t he pronpt disposition of cases and the pronpt

may exclude all persons except the officers of the court, a court reporter
the parties, their witnesses and their counsel

4 Section 46b-122 provides: Al matters which are juvenile matters, as
provided in section 46b-121, shall be kept separate and apart fromall other
busi ness of the Superior Court as far as is practicable, except natters
transferred under the provisions of section 46b-127, which matters shall be
transferred to the regular crimnal docket of the Superior Court. Any judge
hearing a juvenile matter may, during such hearing, exclude fromthe roomin
whi ch such hearing is held any person whose presence is, in the court's
opi nion, not necessary, except that in delinquency proceedi ngs any victim of
t he delinquent act, the parents or guardian of such victimand any victim
advocat e appoi nted pursuant to section 54-221 shall not be excluded unless the
judge specifically orders otherwi se.

5> Section 54-76h provides: Al of the proceedings except proceedings
on the nmotion under section 54-76¢ had under the provisions of sections 54-76b
to 54-76n, inclusive, shall be private and shall be conducted in such parts of
t he courthouse or the building wherein court is |located as shall be separate
and apart fromthe other parts of the court which are then being held for
proceedings pertaining to adults charged with crimes. |If such defendant is
commtted while such exam nation and investigation is pending, before trial
during trial or after judgment and before sentence, those persons in charge of
the place of detention shall segregate such defendant, to the extent of their

facilities, fromdefendants over the age of eighteen years charged with crine.
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and proper adm nistration of judicial business;
(2) shall neet periodically at such places and
times as he may designate with any judge,
judges, or commttee of judges, and with the
probate court adm nistrator to transact such
busi ness as is necessary to insure the
efficient adm nistration of the judicial
departnment; (3) may issue such orders, require
such reports and appoint other judges to such
positions to perform such duties, as he deens
necessary to carry out his responsibilities;

(4) may assign, reassign and nodi fy assignnments
of the judges of the superior court to any

di vision or part of the superior court and nmay
order the transfer of actions under sections
51-347a and 51-347b; and (5) may provide for

t he conveni ng of conferences of the judges of

t he several courts, or any of them and of such
menbers of the bar as he may determ ne, for the
consideration of matters relating to judicial
busi ness, the inprovenent of the judicial
system and the effective adm nistration of
justice in this state.

(b) The Chief Court Adm nistrator nmay
establi sh reasonable fees for conducti ng
searches of court records. No federal, state
or nmuni ci pal agency shall be required to pay
any such fee.

Conn. Gen. Stat. § 51-1b provides that:

(a) The chief justice of the suprene court
shall be the head of the judicial departnent
and shall be responsible for its

adm ni stration. (b) The chief justice shal
appoi nt a Chief Court Adm nistrator who shal
serve at the pleasure of the chief justice.

Nei ther statute provides for either defendant to vacate sealing

orders. In Panela B. v. Ment, 244 Conn. 296 (1998), the Connecti cut

Suprenme Court exani ned the scope of the chief court adm nistrator's

25



duties in a case seeking to conpel defendants to renedy the all eged
constitutional and statutory violations of certain procedures
regardi ng orders of tenporary custody of mnor children who are the
subj ects of neglect petitions. The court recogni zed the chief court
adm ni strator's power to make rules "relating to the managenment of
the internal institutional machinery of the court system™ |ld. at
326. The chief court adm nistrator cannot "formulate or interfere
with rules of practice and procedure that directly control the
conduct of particular litigation.”™ Id. This court did not |ocate any
ot her cases exam ning the scope of the chief justice's adm nistrative
power .
In a dissenting opinion, Justice Marshall stated
It is not without significance that npst of the
provisions of the Bill of Rights are
procedural. It is procedure that spells nuch of
the difference between rule by |aw and rul e by
whi m or caprice. Steadfast adherence to strict
procedural safeguards is our main assurance
that there will be equal justice under law. . .
And M. Justice Frankfurter has said that the
hi story of Anerican freedomis, in no snall

measure, the history of procedure.

Board of Regents of State Colleges v. Roth, 408 U S. 564, 589-590

(1972). In the absence of any enabling statute or any binding case
| aw conferring such authority on either defendant, this court
concl udes that neither defendant has the authority nor the power to
provide the plaintiffs with the relief they seek.

Accordingly, it is hereby ORDERED that defendants' Mtions to
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Di smiss (Docs. #10 and #22) are granted.
SO ORDERED.

Dat e: Novenber 3, 2003.
Wat er bury, Connecti cut.

/ s/

GERARD L. GOETTEL,
United States District Judge
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